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INTRODUCTION 

The question presented in this attorney-fees case is narrow: was it legally 

frivolous for the Michigan Department of Environmental Quality (DEQ) to follow 

the guidance of decades of case law and to apply the plain language of a statute 

until it could change an administrative rule that conflicted with that statute?  The 

answer to that question is not jurisprudentially significant and will have little effect 

beyond the attorney fees themselves.  The rule that DEQ formerly interpreted in a 

way that conflicted with a statute has been revised, 2015 Michigan Register 5 (April 

1, 2015), p 75; the rule now properly follows the statute, so the conflict has been 

eliminated.  Further, the Lake Board has been able to obtain what it wanted—

permission to pursue its project.   

Michigan law is already clear that, when a statute and a rule conflict, the 

statute controls, which is why the Court of Appeals correctly held that DEQ’s 

position that it had to follow the statute was not frivolous.  This Court should deny 

leave or affirm the decision of the Court of Appeals.  

Upon discovering this conflict, the DEQ sought advice from the Attorney 

General’s office, which informed the DEQ that it agreed that a conflict existed and 

the DEQ needed to change its rule, but that it should apply the statute until the 

rule could be changed because statutes prevail over rules when the two conflict.   

The DEQ commenced efforts to change its rule, but the unfortunate reality is 

that the process of amending rules is complex and often takes a long time.  This 

particular rule change was further complicated because of a multi-year audit of the 
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DEQ’s water programs by the United States Environmental Protection Agency 

(which delegates significant regulatory authority to the DEQ and oversees many of 

its programs, including Part 301).  In the interim, while it worked to change the 

rule, the DEQ issued a publicly available guidance document to inform the DEQ 

staff and the public that this conflict existed, and that it would apply the statute in 

situations where this conflict occurred.   

The DEQ has since successfully changed the conflicting rule to harmonize it 

with the statute.  Unfortunately, this lone dispute arose before the DEQ could 

change the rule.  The question now before this Court is not whether the DEQ was 

correct that there was a conflict between the statute and the rule and that it should 

have applied the statute rather than the rule in this situation, but whether it was 

even arguable that the conflict existed and that the DEQ should have applied the 

statute in derogation of the rule instead of the other way around. 

As set forth more fully below, the existence of a conflict is not only arguable, 

it is clear.  In considering the facts of this dispute, two administrative law judges 

(ALJs), the former DEQ Director, and the Court of Appeals all acknowledged that 

there was at least significant tension, if not outright conflict, where applying the 

statute and the rule to this case necessitated opposite results.  Only the Ingham 

Circuit Court disagreed, in an opinion and order premised entirely on errors of fact 

and law, which the Court of Appeals properly reversed.   
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It was not legally frivolous for the DEQ to apply the statute rather than the 

rule in this situation.  It is black letter law in Michigan that statutes control when 

they conflict with rules.  The Lake Board’s arguments to the contrary are premised 

on a misstatement of one sentence of dicta from a Court of Appeals opinion which 

provides that agencies must change their rules when they conflict with statutes 

rather than simply ignore them.  Micu v City of Warren, 147 Mich App 573, 584 

(1986).   

The Lake Board argues that, in Micu, the Court of Appeals meant that 

agencies must continue to apply their rules in violation of statutes until the rules 

can be changed.  This is not what Micu says.  Micu simply says, in dicta, that an 

agency must change its offending rule, which the DEQ did here.  Id.  But Micu does 

not provide guidance concerning what agencies should do in the interim when a rule 

cannot be changed instantaneously (as is usually the case).  When weighing this one 

sentence of dicta against the decades of case law that clearly provides that statutes 

trump rules, it was not legally frivolous for the DEQ to argue that it should apply 

the statute rather than its rule while it worked to correct the rule. 

Additionally, the Lake Board argues that the law that statutes prevail over 

rules applies only in courts, and not in administrative agencies.  It is the Lake 

Board’s position that, if an agency promulgates a rule that conflicts with a statute, 

it must knowingly ignore the statute in order to apply the rule.  Simply put, this is 

the opposite of what the law says.  When interpreting and applying laws, 

administrative agencies are bound by the same canons of statutory construction as 
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courts.  And an agency’s rulemaking authority is delegated to it by the Legislature, 

so it cannot exceed the boundaries set by the Legislature in the controlling statutes.   

For this Court to hold that it was legally frivolous for the DEQ to abide by the 

limitations on its authority set forth in Part 301, rather than ignore those 

limitations in order to apply its own administrative rule, would be to allow agencies 

to effectively overrule the Legislature in conflict situations while the process of 

changing a rule plays out.  Even worse, it would be to hold that it was not even 

arguably legally proper for the agency to attempt to comply with the statutory 

limitations on its authority. 

For these reasons, the DEQ respectfully requests that this Court deny the 

Lake Board’s application for leave to appeal or, in the alternative, affirm the 

opinion of the Court of Appeals on the grounds that it was not frivolous for the DEQ 

to argue that it should comply with a controlling statute in lieu of a conflicting 

administrative rule.  

COUNTER-STATEMENT OF FACTS AND PROCEEDINGS 

The DEQ’s counter-statement of facts and proceedings is set forth in the 

DEQ’s September 29, 2016 brief in opposition to the Grass Lake Improvement 

Board’s application for leave to appeal.  (DEQ’s 9/29/16 Brief in Opposition, pp 6–

18.) 
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STANDARD OF REVIEW 

The standard of review is set forth in the DEQ’s September 29, 2016 brief in 

opposition to the Grass Lake Improvement Board’s application for leave to appeal.  

(DEQ’s 9/29/16 Brief in Opposition, pp 19–20.) 

ARGUMENT 

I. The DEQ’s position, that it should apply the relevant statute until 
such time as it could change the conflicting administrative rule, was 
not frivolous.  In fact, it was in accordance with the overwhelming 
weight of binding case law. 

A. Applying the relevant administrative rule in this matter would 
have required the DEQ to ignore and violate the relevant 
statute. 

Throughout this litigation, the Lake Board has argued that there is no 

conflict between the statute and the administrative rule at issue, and that the 

administrative rule is simply a narrow reading of the statute.  (Lake Board’s 

10/20/16 Reply, pp 2–4.)  But the fact is that there is a conflict:  the rule defined 

“enlarge” to include only dredging the bottomlands of an inland lake or stream to 

increase its footprint, Mich Admin Code, R 281.811(1)(e) (pre-2015 version), while 

the statute did not include this limitation and instead covered any type of 

enlargement, MCL 324.30102(1)(d), such as adding water.  Because of this conflict, 

an ALJ and the DEQ Director acknowledged that the statute and the 

administrative rule, when applied to the facts of this case, demand opposite results; 

a second ALJ has acknowledged the complexity of the conflict of laws at issue, and 

the Court of Appeals acknowledged clear tension between the statute and the rule.  
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(Admin Rec Vol 2, pp 572–574; Admin Rec Vol 2, p 435; Admin Rec Vol 1, pp 10–11; 

DEQ’s 9/29/16 Brief in Opposition, Ex A, p 6.)  As noted in the DEQ’s brief in 

opposition to the Lake Board’s application for leave to appeal, this is the very 

definition of a conflict.  (DEQ’s 9/29/16 Brief in Opposition, p 22.) 

Part 301 provides that no person may enlarge an inland lake without a 

permit.  MCL 324.30102(1)(d).  The DEQ is charged with administering Part 301.  

MCL 324.30102(1); MCL 324.30101(d).  If the DEQ had declined to perform its 

statutory obligation because of a conflicting administrative rule, that would be a 

violation of the statute.   

In its reply to the DEQ’s brief in opposition to its application for leave to 

appeal, the Lake Board argues that there was no conflict between the statute and 

the rule here because the statute does not define the term “enlarge.”  (Lake Board’s 

10/20/16 Reply, pp 2–3.)  But Michigan law is clear that, when a statute does not 

define a term, that term is afforded its ordinary meaning, and it is appropriate to 

use a dictionary definition.  Majurin v Dep’t of Social Servs, 164 Mich App 701, 705–

706 (1988), citing In re Condemnation of Lands, 113 Mich App 207, 211 (1984), lv 

den 421 Mich 856 (1985).   

As the first ALJ to consider this dispute found, the term “enlarge” means “to 

make larger” or “to increase.”  (Admin Rec Vol 2, p 573, citing Black’s Law 

Dictionary, 2d ed.)  Under the commonly understood dictionary definition, adding 

water to a lake to raise the lake level—as the Lake Board’s project does—“enlarges” 

the lake.  (Id.)  Any fourth grader would agree, for example, that pouring water into 
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a mud puddle would “enlarge” the mud puddle.  Thus, a permit is required under 

MCL 324.30102(1)(d), but was not under the more restrictive definition in Mich 

Admin Code, R 281.811(1)(e).  Contrary to the Lake Board’s argument, this is not 

merely a narrow definition that is still harmonious with the statute.  (Lake Board’s 

10/20/16 Reply, pp 2–3.)  The law is clear that an agency cannot define a term so 

narrowly that it changes the meaning of the statute.  Ludington Serv Corp v Acting 

Comm’r of Ins, 444 Mich 481, 505 (1994); Fellows v Michigan Comm for the Blind, 

305 Mich App 289, 299–300 (2014); Herrick Dist Library v Library of Michigan, 293 

Mich App 571, 580–584 (2011).  This is undeniably a conflict. 

As a result of this inadvertent conflict between the statute and the rule, the 

DEQ found itself faced with the question of what to do:  apply the plain language of 

the statute (in accordance with decades of well-established case law that says 

statutes take precedence over rules when the two conflict) while working to get the 

rule changed, or continue to apply the rule (in violation of the statute and the 

relevant case law) until the rule was changed.  At a minimum, the DEQ’s choice to 

apply the statute instead of the rule had arguable legal merit. 

B. Micu v City of Warren does not require a state agency to ignore 
a statute until it can change a conflicting administrative rule. 

The primary case relied upon by the Lake Board is Micu v City of Warren, in 

which the Court of Appeals held that an applicable statute (the Elliot-Larsen Civil 

Rights Act) trumped a City of Warren administrative rule that required city 
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firefighters to be at least five feet eight inches tall.  Micu, 147 Mich App at 584.  The 

Court of Appeals then stated in dicta: 

We do point out that, once promulgated, the rules made by an agency 
to govern its activity cannot be violated or waived by the agency that 
issued the rules.  The civil service commission could not have waived 
the 5 feet 8 inch minimum requirement to allow the plaintiff to 
complete the application process.  The rule would have had to have 
been changed.  [Micu v City of Warren, 147 Mich App at 584.] 

The DEQ has never disputed the fact that, once it identified the conflict 

between the statute and the rule here, it had to change the rule.  On the contrary, 

the administrative record clearly establishes that the DEQ began the process of 

changing the rule before this litigation arose.  (Admin Rec Vol 2, pp 640–642 

[transcript, pp 129:23–131:24].)  But an administrative agency cannot change an 

administrative rule overnight.  The process of amending rules is often slow, and it is 

not uncommon for amendments to administrative rules to take years.  (Id.; DEQ’s 

9/29/16 Brief in Opposition, pp 25–26.) 

Here, the record clearly establishes that the DEQ faced obstacles in the form 

of a multi-year audit by the United States Environmental Protection Agency (which 

delegates significant regulatory authority to the DEQ and oversees many of its 

programs), as well as disagreement among relevant stakeholders as to how the rule 

should be amended.  (Admin Rec Vol 2, pp 640–642 [transcript, pp 129:23–131:24].)  

This is in addition to the extensive amendment procedures set forth in the 

Administrative Procedures Act. MCL 24.239-247; (Admin Rec Vol 2, pp 640–642 

[transcript, pp 129:23–131:24]; DEQ’s 9/29/16 Brief in Opposition, pp 25–26.) 

R
E

C
E

IV
E

D
 by M

SC
 8/2/2017 2:20:58 PM



 

9 

While Micu is clear that an agency must amend its rule to cure conflicts with 

a statute, Micu does not provide guidance as to what the agency should do during 

the course of the amendment process.  Therefore, from the moment the DEQ 

became aware of this conflict to the moment the rule was successfully changed, the 

DEQ faced the question of whether to apply the statute or the rule.   

Faced with this question, the DEQ consulted with the Attorney General’s 

office for advice, and was directed to the overwhelming case law that says that an 

administrative rule may not violate a statute, and statutes take precedence over 

rules when the two conflict.  See, e.g., Michigan Sportservice, Inc v Nims 

Turfservice, Inc, 319 Mich 561, 566 (1948) (“The provisions of the rule must, of 

course, be construed in connection with the statute itself.  In case of conflict, the 

latter governs.  It is not within the power of the department of revenue to extend 

the scope of the act.”); Guss v Ford Motor Co, 275 Mich 30, 34 (1936) (“The board 

may make rules consistent with the statute.  Such rules, when made, bind the 

board.”); see also Michigan Pleading and Practice § 60:26.  Based on this clear legal 

authority, the DEQ applied the statute rather than the rule until the rule could be 

changed.  The Lake Board’s contention that this position did not even have arguable 

legal merit is simply erroneous.   

C. When interpreting and applying laws, administrative agencies 
rely on the judicial canons of construction, just like courts. 

In its reply to the DEQ’s brief in opposition to its application for leave to 

appeal, the Lake Board argued that courts apply statutes rather than rules, but 
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that this is a “judicial standard,” and that Micu stands for the proposition that 

agencies must continue to apply their rules even if it means violating a statute.  

(Lake Board’s 10/20/16 Reply, pp 3–4.)  This argument fails for two reasons. 

First, as noted above, Micu does not stand for the proposition that an agency 

must ignore or violate a statute if the statute conflicts with an administrative rule.  

That is simply an inaccurate representation of the dicta in Micu.  Rather, Micu 

stands for the proposition that a statute takes precedence over a conflicting rule, 

and an agency must change its rule when it discovers a conflict.  Micu, 147 Mich 

App at 584.  As noted earlier, Micu does not provide any guidance concerning what 

the agency must do until the rule is successfully changed. 

Second, administrative agencies are required to interpret and apply laws all 

the time.  In addition to determining how to apply statutes and administrative rules 

to the facts of specific cases, agencies perform quasi-judicial functions by holding 

contested case hearings and issuing declaratory rulings under the Administrative 

Procedures Act.  MCL 24.271–287; MCL 24.263.  When applying and interpreting 

statutes, administrative agencies are bound by the same canons of construction that 

are applied by courts.  In re Complaint of Rovas, 482 Mich 90, 98–99, 103, and 108–

109 (2008); City of Detroit v Charter Twp of Plymouth, unpublished opinion per 

curiam of the Court of Appeals, issued January 12, 2016 (Docket No. 327843), p 8,  

lv den (copy of City of Detroit attached as Exhibit A).    
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The Lake Board’s position is that the DEQ should have knowingly ignored 

the requirements of a statute because following the statute would have meant 

violating an administrative rule.  This is the opposite of how the law works.  The 

DEQ, like every other administrative agency, receives its rulemaking power from 

the Legislature, and it is not free to pass rules that conflict with statutes.  

Ludington Serv Corp v Acting Comm’r of Ins, 444 Mich at 505 (an “‘agency’s 

interpretation . . . cannot be use to overcome the statute’s plain meaning . . . .’”) 

(emphasis and second ellipsis in original); Fellows v Michigan Comm for the Blind, 

305 Mich App at 299–300; Herrick Dist Library v Library of Michigan, 293 Mich 

App at 580–584.  If it inadvertently does so, as it did here, the law is clear that the 

statute controls over the rule, not the other way around.  See, e.g., Michigan 

Sportservice, Inc, 319 Mich 561; Guss, 275 Mich 30; Michigan Pleading and Practice 

§ 60:26.   

The Lake Board even acknowledges that courts apply statutes over 

conflicting rules, but argues that the DEQ should have done the opposite, because 

its status as an administrative agency somehow requires it to.  (Lake Board’s 

10/20/16 Reply, pp 3–4.)  In making this argument, the Lake Board argues that it 

would confuse the public if an agency were allowed to simply ignore its rules.  

Specifically, the Lake Board argues that, “It cannot be the law that the public is 

made to guess whether an agency will or will not apply its rule to any particular 

manner (sic).”  (Id.)  In addition to being legally erroneous, this argument is 

factually off point.  The DEQ did not simply make the Lake Board guess whether it 
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would apply the statute or the rule here.  Rather, after it became aware of the legal 

conflict, and while it was working to amend the rule so it would comply with the 

statute, the DEQ issued a publicly available guidance document to inform the 

public, and the DEQ’s staff, that this conflict existed and that the DEQ’s position 

was that it was required to apply the statute until the rule could be changed.  

(Admin Rec Vol 1, pp 11–12.)  The DEQ did not leave the public to guess what it 

might do—rather, it took steps to keep the public fully informed and to ensure that 

its staff took a uniform approach while it worked to fix the conflict between the 

statute and the rule. 

In short, the Lake Board has argued throughout this litigation that, by 

applying the statute while working to change its rule, the DEQ has overreached, 

exceeded its authority, and left the public uninformed about what it would do.  This 

is inaccurate.  Rather, the DEQ recognized the conflict between the statute and the 

rule, worked to change the rule to comply with the statute, and made sure that the 

public was informed every step of the way.   

II. The Lake Board’s assertion that the Court of Appeals decision in this 
matter will allow the DEQ to “ignore its duly promulgated rules” is 
meritless. 

As noted in the DEQ’s brief in opposition to the Lake Board’s application for 

leave to appeal, the rule at issue—Rule 281.811(1)(e) of the Michigan 

Administrative Code—has been successfully changed.  2015 Michigan Register 5 

(April 1, 2015), p 75.  This means that the conflict between the statute and the rule 

has been resolved, and will not recur.  Despite this, the Lake Board insists that this 
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matter will arise again because the DEQ will be free to disregard other unspecified 

administrative rules whenever it wants.  (Lake Board’s 10/20/16 Reply, p 5.)  

The Lake Board’s argument on this issue is entirely hypothetical.  It points to 

no other instance of actual or potential conflict between statutes and rules 

administered by the DEQ, let alone any other situation in which the DEQ has 

actually declined to apply a rule because of such conflict.  

Instead, the Lake Board simply cites a pair of prior cases in which the Court 

of Appeals stated that agencies are bound by their administrative rules.  Micu, 147 

Mich App at 573; De Beaussaert v Shelby Twp, 122 Mich App 128, 129 (1982).  

De Beaussaert, like Micu, involved an administrative rule that required certain 

physical qualifications for fire fighters (in this case, at least 20/40 vision).  Id.  Here, 

as in Micu, the Court of Appeals stated that an agency is not free to waive or ignore 

its own administrative rules, but did not hold that that an agency is required to 

violate a statute in order to comply with a conflicting rule.  Id.  These cases do not 

provide any support for the claim that the issue presented in this appeal is likely to 

arise again. 

Moreover, the Lake Board misstates the issue presented in this appeal.  The 

question presented here is not whether the DEQ was right or wrong to apply the 

relevant statute until it could fix its conflicting rule.  Rather, this appeal concerns 

whether it was even legally arguable for the DEQ to take the position that it did.   
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A. The question before the Court is not whether the DEQ is free to 
ignore its own duly promulgated rules, but rather whether it 
was frivolous for the DEQ to argue that it should apply a 
statute rather than a conflicting rule while it worked to change 
the rule. 

This appeal does not concern whether the DEQ should have applied the 

statute or its conflicting rule.  Indeed, the Court does not need to resolve the actual 

merits of that question, because the only issue before the Court in this appeal is 

whether it was even legally arguable for the DEQ to apply the statute.  And that 

means any comments by this Court about the merits will likely be dicta.  Wold 

Architects & Engineers v Strat, 474 Mich 223, 233 n 3 (2006) (defining “dicta” as 

‘[s]tatements and comments in an opinion concerning some rule of law or legal 

proposition not necessarily involved nor essential to determination of the case’” 

(some quotation marks omitted).   

The issue of which course of action the DEQ should take was decided by the 

former DEQ Director in his May 1, 2013 final order on the motion for 

reconsideration, in which he held that the DEQ was bound to apply its 

administrative rule even if it conflicted with the plain language of the governing 

statute.1  (Admin Rec Vol 2, pp 432–437.)  This issue was decided in the Lake 

                                                 
1 While the DEQ staff and its counsel were, and remain, concerned with an agency 
final decision and order that holds that the agency is free to, and, in fact, required to 
violate a statute until such time as its conflicting rule is amended, that was the 
decision that was reached in the underlying contested case hearing.  (Admin Rec 
Vol 2, pp 432–437.)  Michigan’s Administrative Procedures Act does not allow an 
agency to appeal its own Director’s Final Decision and Order, and thus the DEQ 
had no further legal recourse, and is now left with this decision from its former 
Director.  MCL 24.301. 
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Board’s favor, and the Lake Board was able to proceed with its project.  But his 

order will not have ongoing effect in future cases, because the administrative rule 

that order addressed has since been changed and so now is consistent with the 

statute. 

This appeal therefore is not about agency conduct going forward or even 

whether the Lake Board was able to implement its project; rather, it merely arises 

from the subsequent proceeding in which the Lake Board sought attorney fees.  The 

issue is whether the DEQ staff’s position in the underlying contested case that it 

should apply the statute in lieu of the conflicting rule was devoid of arguable legal 

merit.  The Court of Appeals decision in this matter did not, by any stretch, 

authorize the DEQ to ignore its administrative rules whenever it sees fit.  Rather, 

the Court of Appeals decision held that the DEQ’s position in the underlying 

contested case hearing was at least arguably meritorious, and therefore the DEQ 

was not required to pay the Lake Board’s attorney fees.  (Ex A to DEQ’s 9/29/16 

Brief in Opposition.)   

The irony of the Lake Board’s position should not be lost here.  Throughout 

this matter, the Lake Board has accused the DEQ of overreaching its authority 

because the DEQ did not believe that it could overrule the Legislature and ignore 

the requirements of a statute simply by implementing an administrative rule that 

allowed it to.  The DEQ has done everything it can to stay within the boundaries of 

its authority—it recognized the conflict between its rule and the statute, sought the 

advice of its attorneys, worked to change the offending rule based on that advice, 
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and even issued a public guidance document to inform its staff and the public that, 

until it could change the rule, it would apply the statute because it believed that 

was what the law required.   

The Lake Board’s position, on the other hand, is that the DEQ should have 

ignored the requirements of the statute in order to apply its own rule until the rule 

was amended.  Had the DEQ done so, then it truly would have overstepped its 

authority by disregarding the limitations placed on it by the Legislature so that it 

could apply its own rule instead.   

B. The Lake Board’s argument on this point is entirely 
hypothetical, with no basis to support its unilateral assertion 
that this situation will occur again. 

The Lake Board offers no evidence, nor any authority of any kind, to support 

its unilateral assertion that, unless the DEQ is forced to pay the Lake Board’s 

attorney fees, the DEQ will simply ignore its administrative rules any time it wants 

to.  This is because no such evidence or authority exists.  As noted above, the Lake 

Board has not identified any other actual or even potential conflict between statutes 

and rules administered by the DEQ that even might give rise to a similar situation 

in the future.  Nor can the Lake Board point to any other instance in which the 

DEQ has not followed an administrative rule because of conflict with the applicable 

statute. Rather, the Lake Board has simply made the unsupported assertion the 

issue is likely to recur in an attempt to paint the DEQ as a lawless agency run 

amok, when the DEQ’s only “offense” in this matter was to attempt to comply with a 

governing statute.   
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The truth is that this was one lawsuit based on a conflict of laws that no 

longer exists.  This dispute cannot occur again because the administrative rule has 

been amended to comply with the statute.  The Lake Board’s concern—that 

someday another rule might conflict with another statute and problems might arise 

unless the DEQ is forced to pay the Lake Board’s attorney fees—can be addressed 

in a future case if that hypothetical circumstance arises. 

III. The Court of Appeals properly reversed the opinion and order of the 
Ingham Circuit Court, which was premised on legal and factual 
errors. 

The Court of Appeals correctly reversed the opinion and order of the Ingham 

Circuit Court and reinstated the ALJ’s order.  The ALJ correctly noted that the 

legal issue in the underlying contested case hearing—whether to apply a governing 

statute or a conflicting administrative rule until the rule could be changed—was 

complex, and thus it was not frivolous for the DEQ to apply the statute.  (Ex A to 

DEQ’s 9/29/16 Brief in Opposition.) 

In contrast, the opinion and order of the Ingham Circuit Court, which 

reversed the ALJ’s order, was premised on errors of law and facts that were not in 

the record—and, in fact, were directly contradicted by the record. 

In its opinion and order, the Ingham Circuit Court applied the incorrect 

statute and reversed the ALJ for not including findings of fact and conclusions of 

law in his order, even though the applicable statute does not require findings of fact 

and conclusions of law.  (Ex B to DEQ’s 9/29/16 Brief in Opposition, p 3.).  In so 

holding, the circuit court mistakenly applied the requirements of MCL 24.285(4), 
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which governs a completely different type of administrative decision.  The 

applicable statute, MCL 24.323(4), contains no such requirement. 

Additionally, the circuit court found, as a matter of fact, that the DEQ never 

attempted to change its administrative rule.  (Ex B to DEQ’s 9/29/16 Brief in 

Opposition, p 4.)  Not only was this inaccurate, there was no evidence in the record 

whatsoever to support this factual finding, and there was uncontroverted evidence 

that specifically showed that the DEQ had worked for years to amend the rule.  

(Admin Rec Vol 2, pp 640–642 [transcript pp 129:23–131:24].) 

Further, the circuit court applied an incorrect legal standard in holding that 

the DEQ’s legal position in the underlying contested case was “devoid of legal 

merit,” which the Court of Appeals properly reversed because the correct standard 

is whether the DEQ’s position was devoid of arguable legal merit.  (Ex B to DEQ’s 

9/29/16 Brief in Opposition, p 3; Ex A to DEQ’s 9/29/16 Brief in Opposition, pp 5–6.) 

Finally, the circuit court held, as a matter of fact, that special circumstances 

existed that warranted an award of attorney fees roughly five times what is 

provided by the Administrative Procedures Act.  (Ex B to DEQ’s 9/29/16 Brief in 

Opposition, pp 4–5.)  This holding was legally baseless for two reasons. 

First, whether “special circumstances” existed is a question of fact that can be 

determined only after an evidentiary hearing by the “presiding officer” (the ALJ).  

MCL 24.323(5)(b).  There was no factual hearing in this matter.  Rather, the ALJ 

determined as a matter of law that the DEQ’s position in the underlying contested 

case hearing was not frivolous, and dismissed the Lake Board’s case.  (Admin Rec 
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Vol 1, pp 8–13.)  The Lake Board then appealed to the Ingham Circuit Court, which 

held oral arguments on appeal, but did not conduct an evidentiary hearing.  The 

circuit court even stated on the bench that it lacked the authority to determine this 

issue, and specifically forbade counsel for the DEQ from arguing it.  (2/4/15 Hr’g Tr, 

p 18:2–18.)  The circuit court then ruled against the DEQ on this very issue.  (Ex B 

to DEQ’s 9/29/16 Brief in Opposition, pp 4–5.)   

Second, the circuit court held that these “special circumstances” existed 

because this case was one of a very complex scientific and technical nature, which 

required “highly technical understandings of the natural sciences, engineering, and 

state and federal environmental law.”  (Ex B to DEQ’s 9/29/16 Brief in Opposition, 

p 4.)  This was an administrative hearing decided on a purely legal issue: whether 

the DEQ should apply the statute or the rule.  (Admin Rec Vol 1, pp 8–13.)  There 

was no evidentiary hearing, no scientific or technical analysis, no engineering 

involved whatsoever, and certainly no discussion of federal environmental law.  (Id.)  

Confronted with the fundamentally flawed opinion and order issued by the circuit 

court in this matter, the Court of Appeals correctly reversed, and reinstated the 

well-reasoned order of the ALJ.   

CONCLUSION AND RELIEF REQUESTED 

This matter presented a difficult legal question for the DEQ: confronted with 

a conflict between the controlling statute and an administrative rule, and unable to 

change the rule for some time, which should it apply?  In addressing this situation, 

the DEQ did everything in its power to act appropriately: it consulted with its 
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attorneys and, based on their advice, chose to apply the statute in lieu of the rule 

rather than the other way around.  Additionally, it issued a guidance document so 

that its staff and the general public would be aware of the situation and would 

understand why the DEQ chose that approach to addressing the conflict. 

Contrary to the Lake Board’s assertions, this course of action was not devoid 

of arguable legal merit.  The Court of Appeals correctly held that, given the 

undeniable tension between the statute and the rule, the DEQ’s position was 

arguably meritorious.  For all of the reasons set forth above, the DEQ respectfully 

requests that this Court deny the Lake Board’s application for leave to appeal or, 

alternatively, affirm the opinion of the Court of Appeals. 

Respectfully submitted, 
 
Bill Schuette 
Attorney General 
 
Aaron D. Lindstrom (P72916) 
Solicitor General 
Counsel of Record 
 
Laura Moody (P51994) 
Chief Legal Counsel 
 
/s/ Daniel P. Bock   
Daniel P. Bock (P71246) 
Assistant Attorney General 
Attorney for the Michigan Department 
of Environmental Quality 
Respondent–Appellee 
Environment, Natural Resources, and 
Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
(517) 373-7540 
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